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Courts-Martial


Updated Col Esther Rada, January 2004

AUTHORITY: 
Uniform Code of Military Justice (UCMJ), 10 U.S.C. 801‑940; Manual for Court‑Martial; 32

U.S.C. 326‑327 (As amended Dec. 2, 2002, P.L. 107-314, Div A, Title V, Subtitle B, § 512(a), 116 Stat. 2537); 

applicable state law.

STATUS OF OFFENDER

Jurisdiction over an accused and over a particular offense under a state Code of Military Justice, or the Federal Uniform Code of Military Justice (UCMJ), is determined by the duty status of the accused at the time the alleged offense was committed, and by the offense itself. The place where the offense occurred does not exclusively determine jurisdiction, but the place of offense may determine if the member is also subject to civilian criminal laws.

The federal UCMJ ONLY APPLIES TO MILITARY MEMBERS WHO WERE IN TITLE 10 status at the time the alleged offense was committed. If a military member was in Title 10 status at the time he/she allegedly committed an offense, the member may be prosecuted by court-martial under the federal UCMJ. If a member was in a Title 32 or other status such as State Active duty, the accused member may be prosecuted by court-martial under state law or regulations, or by civilian courts under applicable state law.

PROCEDURES
Under the Federal UCMJ there are three types of court‑martial: Summary, Special, and General. A Summary court‑martial can impose only minor punishment, and is reserved for minor offenses. A Special court‑martial is generally used for intermediate grade offenses and can impose more severe sentences up to a year imprisonment. A general court‑martial is reserved for the most serious offenses and can impose the maximum punishments authorized by law, including the death penalty for certain offenses.  

The federal UCMJ specifically delineates who the convening authority will be. The level of convening authority is generally dependant on the severity of the offense charged and the level of the court‑martial contemplated. The convening authority in a state military prosecution can range from the local Commander level, to the Adjutant General. State law should be scrupulously consulted to determine the appropriate convening authority. The appropriate choice may impact review and appellate functions within a state military justice system.

Under the federal UCMJ an accused is entitled to a free (“detailed”) military defense counsel in General and Special court‑martial proceedings. Along with the military judge and trial counsel (“prosecutor”), the military defense counsel must be certified as defense counsel in compliance with specific requirements.  There also may be similar certification provisions under various individual state military justice laws or regulations.

Participants in a federal court‑martial include the military judge, trial counsel and defense counsel. The accused may also elect to be tired by a “Panel” (acting like a jury) that will be comprised of officers and, if the accused is enlisted, may include enlisted member,. The military judge, trial counsel, and court members (“Panel”), must be free to perform their respective responsibilities in a fair and impartial manner. In this regard, the UCMJ and many state military justice laws and regulations make it unlawful for either a convening authority, or any other military member to use command influence or to attempt to coerce, or by any unauthorized means, influence the actions of a court‑martial or any other military tribunal in reaching the findings or sentence in any case.

Consistent with the ethical responsibilities of all attorneys, the defense counsel must be free to defend the accused in compliance with applicable Rules of Professional Responsibility. It is also unlawful for a superior military member to adversely evaluate a defense or trial counsel in efficiency reports or otherwise, because of the manner such counsel performed their duties, or because of the outcome of a court‑martial proceeding. 

The Military Rules of Evidence (MRE) and the Manual for Court‑Martial are applicable and used for all federal UCMJ matters, including court‑martial in a Title 10 status. The MREs may have been made applicable to courts-martial under your individual state military justice law. Each state military justice law or code should be carefully reviewed to determine what rules of evidence are applicable.

PRACTICAL REALITIES
As a practical matter, few courts‑martial are conducted against a member in the Air National Guard while not in title 10 active federal service. This trend is a result of many factors, many of which are inherent in the specific individual state military codes. Other factors that curtail the use of state courts-martials are: 

1. Limitations of Types of Offenses Punishable by Court-Martial ‑ most state military justice codes proscribe purely military offenses (examples, AWOL, insubordination, etc.), unlike the UCMJ, which proscribes both military‑type and traditional civilian offenses (examples, murder, rape, robbery, etc.). A military member in Title 32 status who commits a civilian offense is usually not prosecuted by court‑martial, but by the local federal, state, county or municipal civilian prosecutors for a violation of the civilian law. Depending upon the results of that prosecution, the member may then be administratively discharged from the Air National Guard. The state has prosecuted the crime.

2.  Fiscal, Budget and Manpower Constraints: At least three Judge Advocates are needed for a court-martial; trial counsel, military judge and defense counsel. Court members (the jury) and a stenographer are also necessary along with any witnesses. Since Air National Guards Jags are traditional guardsmen, the length of time it takes to conduct a trial may be significant, and may require the unit to devote a significant number of additional military days to all the participants. As an alternative to court-martial, ANG Commanders often chooses the administrative discharge proceeding which is a more expedient, less expensive alternative method of removing a member from the Guard. This procedure may or may not require a board and usually results in what the Commander wants most: removal of the member from the unit and the Air National Guard with minimal drain on a unit’s resources.

3.  Since passage of the FY03 National Defense Authorization Act, the limitations on the maximum authorized 

punishments in courts-martial for National Guard members not in federal service (see 32 U.S.C. 326‑327) have been repealed. The states are now able to establish a maximum punishment table that is more realistic and effective. Prior to this repeal, the states punishments were extremely limited and unrealistic.  Pursuant to the FY03 Act, Congress mandated that the Secretary of Defense provide a Draft Model State Code and Manuel for Congress. The Model State Code follows the UCMJ format as much as possible. However the drafters recognized and upheld state sovereignty.  The Model State Code is available for introduction to state legislatures as the basis for revision or replacement of state military justice codes in order to align them with the current joint forces environment and total force concept.  See below for more on the Model State Code.

4.
 Age of current state military justice codes: Most states military justice codes have not been reviewed or 

rewritten since the 60’s. The Uniform Commission of Model State Laws drafted a Military Justice Code Act of 1961. Twenty-three states adopted that proposed legislation. The committees that drafted that particular piece of legislation had no Guard JA input. It was based purely on the federal UCMJ. In 1968 the federal UCMJ underwent a major overhaul. But most states’ did not incorporate those changes into their military laws that had been adopted back in 1961. Thereafter many states adopted portions of similar or newly drafted codes.  None are uniform.  Many state codes lack strong non-judicial punishment procedures. This weakness creates an ineffective military justice system for many states. The age and lack of uniformity in the state codes is another factor in the low usage of the courts-martial.

5. 2003 Model State Justice Code Highlights:

1. Institutes strong non-judicial punishment procedures and punishments 

2. Follows the federal UCMJ format for uniformity purposes

3. Mirrors the federal UCMJ procedures to the greatest extent possible

4. Creates 24/7 jurisdiction by the establishment of jurisdiction over purely military offenses and shared jurisdiction over non military, traditional civilian crimes

5. Creates a permissive (not automatic) appeal procedure that adopts the specific state criminal appeals procedures.

6. Provides for cross component and inter states utilization of Jags and convening authorities

7. Has extra territorial application

8. Establishes Judge Advocates’ qualifications to mirror those of the federal UCMJ to the greatest extent possible. The State Judge Advocate has significant discretion in this area.

9. Simplifies courts-martial procedures

10. Provides for the establishment and funding of individual state military justice funds to bear the costs of courts-martial

The Model Code was presented to Congress in December 2003. The adoption of the Model Code by each state legislature is the necessary key to ensure uniformity and success of the Model State Justice Code. The adoption of the Model Code provides the military commander with a current and viable military justice tool, establishes credibility with the active duty component, effectuates mission success, provides uniformity in the increasingly mixed ARC environments and provides the military justice training that Air National Judge Advocates desperately need. Finally the adoption of the Model Justice Code supports the Chief of the National Guard Bureau’s three primary goals for the National Guard; homeland security, the war on terrorism, and remaining a ready, reliable and relevant fighting force.

Your Staff Judge Advocate should be consulted whenever you consider convening a court‑martial.

KWIK‑NOTE: Court-Martial under state law may not always be the best forum to deal with problem personnel. You may wish to supplement this topic with state law requirements.
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