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Unacceptable Performance of Civilian Employees


Updated by Major Rodney Williams, December  2003

AUTHORITY: 5 U.S.C. 4301, 4302, 4303; Federal Personnel Manual (FPM) 771, Subchapter 3 (for reference only); Technician Personnel Regulations (TPR) 430, 700 and 752; applicable collective bargaining agreements and state regulations. 

INTRODUCTION 

Each state has its own regulations and statutes that apply to performance standards and appraisals of state employees. This topic will be limited to issues surrounding competitive and excepted civil service federal employees. 

The Civil Service Reform Act of 1978 requires that the appraisal and rating of employees' job performance be based on written performance elements and standards, and that this performance appraisal rating be used as a basis for decisions to pay, reward, assign, train, promote or remove employees. 

APPEALS AND GRIEVANCES 

The substance of performance elements and performance standards may NOT be appealed to the Merit Systems Protection Board (MSPB) or grieved under your state National Guard grievance system pursuant to TPR 700. In addition, disputes concerning the identification of the critical elements of a position and establishment of performance standards are not grievable and are not subject to arbitration under negotiated grievance and arbitration procedures. 

Non-bargaining unit employees such as supervisors resolve disputes concerning ratings through the auspices of TPR 700 and any corresponding state regulations or procedures. Bargaining unit employees resolve disputes on ratings through the negotiated grievance procedure of the local collective bargaining agreement or through TPR 700, but not both. 

Probationary competitive employees may appeal to the MSPB a decision to terminate them during a probationary period only on the grounds of partisan political reasons, marital status, or discrimination, and may not otherwise appeal the termination itself. Generally speaking, federal civilian employees of the National Guard are excepted service employees and not competitive service; hence this rarely applies in the ANG. 

The non-receipt of a cash award or QSI may not be appealed or grieved under the auspices of TPR 700 or the negotiated grievance procedure. Allegations of discrimination may be processed under local or state procedures or the negotiated grievance procedure, but not both. 

Consult your HRO to learn your local grievance procedures. 

PERFORMANCE AND APPRAISAL PROCESS 

Performance Plan

The supervisor has 30 days after the technician's entry on duty to provide the technician with written performance standards and critical job elements (NGB FM 430-1). Most employees are required to have a performance plan. A performance standard describes how the element is to be done and at what level it should be done in order to be considered fully successful. It is the "yardstick" for the evaluation of job performance. Normally standards are expressed in terms of quality, timeliness or quantity. 

Annual Review of Performance 

At a minimum, one progress review meeting must be conducted prior to the end of the appraisal period. This review must be documented. An employee must receive a performance appraisal annually. 

Notice of Unacceptable Performance and Procedures 

If a supervisor determines that a technician is having trouble performing one or more critical job elements, the supervisor must so inform the employee and request improvement after explaining what is expected. If the employee does not improve, the supervisor must issue a rating of record and place the technician in a performance improvement period (PIP) for approximately 30-90 days by written notice. This notice should also provide the employee with a detailed explanation on each critical job element and what action(s) will be taken to assist the subordinate in improving his/her performance.  The PIP can be extended for good cause if the employee's performance improves within the initial time period to a minimally successful level. Any extension should be afforded in good faith. 

When appropriate, employees who are having performance problems should be referred to the Technician Assistance Program for counseling and further referral. 

If performance improves to a fully successful level, the technician must be advised in writing. All documentation should be retained for one year. If the employee's behavior becomes unacceptable within this one-year period, then a reassignment, demotion, or removal action may be taken without giving the employee an additional opportunity to improve. 

Action If No Improvement 

If unacceptable performance in one or more critical elements continues after the PIP has expired, reassignment, demotion or removal is authorized and the procedures below apply. 

DUE PROCESS - NOTICE AND OPPORTUNITY TO BE HEARD 

For demotion or removal, a 30-day advance written notice of the proposed action to the employee is required. This notice must specify instances of unacceptable performance on which the action is based and the critical elements involved. The employee must be given ten calendar days to respond either orally or in writing and is entitled to representation by an attorney or other representative.

STATE IMPARTIAL REVIEW BOARD

The Adjutant General will establish a State Impartial Review Board on an ad hoc or standing board basis.  Board members cannot be in the chain of command of the subordinate requesting the review and should not be in a lower-graded position.  Within 10 calendar days after receiving the final rating, requests must be submitted in writing to the Human Resources Office (HRO) specifying the element(s) challenged, the rating desired and why rating should be changed.  The Board will notify interested persons of the date, time and location where the review will be conducted.  Normally, the review will be closed to the public unless the subordinate and management agree to hold a public hearing.  Each side makes opening and closing statements, and presents evidence and witnesses. Within 15 days after conclusion of the review, the Board will submit its recommendation to the Adjutant General with information copies to HRO and the subordinate.  The Adjutant General will sustain or reject the Board’s recommendation.           

MEDICAL CONDITION 

If performance is suspected to be adversely affected by alcohol or drugs, the supervisor must ensure that the employee is referred to the Technician Assistance Program. 

In all performance problem situations, including those where the demotion or removal process has begun, employees must be told that if they want management to consider any medical condition that may be contributing to the unacceptable performance, the burden is on the employee to provide documentation within a reasonable period of time. See 5 C.F.R., Part 339, Section 339.104 for the definition of "medical documentation." Employees must be told what exactly will be required and how much time they have to provide it. An extension may be granted if the supervisor wishes, or the process may proceed. The supervisor and a medical officer must review any documentation provided. 

The National Guard does not have a fitness for duty examination; however, a technician employee must be militarily qualified in the corresponding AFSC before being hired for the technician position. 

COORDINATION 

You should coordinate all actions based on unacceptable performance with your HRO . Any removal or demotion action should also be coordinated with your Staff Judge Advocate. 

KWIK-NOTE: Because of the adverse consequences to the employee, and the potential review of your decisions through the appeal process, the requirements and procedures of unacceptable performance actions must strictly be followed. 
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