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Unemployment Compensation


Updated by Major Rodney Williams, August 2003

AUTHORITY: 5 U.S.C. 850, et seq.; 20 C.F.R. Part 609; FPM, Chapter 850; and applicable state statutes and regulations. 

INTRODUCTION 

This topic will explain the right to unemployment compensation benefits by federal civilian employees and certain ANG members. 

CIVILIAN EMPLOYEES-FEDERAL 

Since l955 federal employees who lose their jobs with the National Guard have been entitled to apply for and receive state unemployment compensation, if otherwise qualified, just like any other employees. Therefore, it is important for the HRO, SJA, and Comptroller to work closely together to defeat meritless claims. 

Benefits are paid by the states using applicable state law. However, the U.S. Department of Labor (DOL) reimburses the states on a quarterly basis for unemployment compensation paid to federal employees, and since l980, the federal agencies concerned reimburse the DOL. 

Therefore, just because a federal agency is successful in removing an employee because of either misconduct or unsatisfactory performance, it does not mean that the individual will not continue to be paid. It takes a team effort to defeat meritless claims for unemployment compensation, and these matters should be considered an important part of all civilian personnel actions resulting in termination. 

Procedures to Obtain or Defeat Benefits 

While the procedure may vary from state to state, the process generally proceeds as follows: 

l. The former federal employee with the appropriate state agency files the claim; 

2. The state agency sends the claim form to the federal agency concerned requesting "federal findings;" i.e., the facts reported by the federal agency pertaining to an individual as to: 

a. Whether the individual has performed federal civilian service for the agency; 

b. The period of such service; 

c. The individual's wages; and 

d. The reasons for termination;

3. The federal agency has four workdays after receipt of the forms to return them to the state agency correctly completed or to give notice that the time limit cannot be met and an estimated completion date. Retired records must be retrieved by the federal agency; 

4. If the federal findings are not received within l2 days, the state agency will make an entitlement determination without them, subject to a re-determination if the findings are subsequently received. 

(NOTE that "federal findings" are NOT binding on the state agency and the forms should be completed by the federal agency in a manner that will maximize the likelihood, under applicable state law, that the federal agency's views with respect to eligibility, ineligibility, and disqualification will be adopted. Thus, it is important for you to know the reasons why a person can be denied unemployment compensation benefits in your state, since it is very possible that the reason for which you fired the individual is not a permissible basis for denying unemployment compensation benefits. You need to review these reasons so that the notice you send to the state correctly reflects why you think that person should be denied benefits under the state's guidelines); 

5. The state agency will make the initial determination. Either party (the former federal employee or the federal agency) may appeal and request a hearing. At the hearing, the federal agency may have to relitigate the basis for the termination, even if the Merit Systems Protection Board (MSPB) or an arbitrator has already sustained it. Witnesses are necessary. If either party fails to appear for the hearing, the other party MAY win by default, although some states do require the former federal employer to put on its case proving misconduct even when the claimant (former employee) fails to appear; 

6. The state agency examiner issues a written decision; 

7. An administrative appeal of the examiner's decision is available; and 

8. Judicial review of the decision is available in the state court. 

Appeal of the job termination is a separate proceeding from the proceeding to determine unemployment compensation benefits. You will have to repay the unemployment compensation to the state if your former employee successfully appeals the denial of unemployment compensation benefits. Success on the termination appeal entitles the employee to regain the job. 

Time limits in state unemployment compensation cases are usually very short and strictly enforced. Communication and cooperation among the Civilian Personnel Officer, HRO, SJA, and Comptroller are essential. 

NATIONAL GUARD MEMBERS 

National Guard members now qualify for unemployment benefits after serving a minimum period of active duty of 90 days. There is no waiting period to apply for benefits, and benefits are payable for 26 weeks. Guard members who live in high unemployment areas where unemployment compensation has been extended beyond 26 weeks also receive such extension of benefits. 

CIVILIAN EMPLOYEES-STATE

A separated state civilian employee may file for and receive unemployment compensation benefits as any other civilian employee.

Procedures to Obtain or Defeat Benefits

While the procedures may vary from state to state, the process generally proceeds as follows:

The claim is filed by former employee in an appropriate state unemployment compensation agency.  

Agency sends employer request for separation to obtain dates of employment, average weekly wage, full-time or part time, availability of work, pension or annuity from employer, wages in lieu of notice citizenship and reason for separation.

Agency issues a decision based on investigation or hearing combined with review of employer statement and claimant’s statement.

Agency’s decision may be appealed to administrative law judge (ALJ) and ultimately to state appellate courts.

Each state likely has a set of procedural rules for presenting unemployment compensation cases, and a copy of the procedural rules can usually be obtained from the appropriate agency.

Time limits in unemployment compensation cases are usually very short and strictly enforced.  As in federal civilian employee cases, communication and cooperation among the Civilian Personnel Officer, HRO, SJA, and Comptroller are essential.

Extended Benefits 

Claimants generally may receive 26 weeks of unemployment compensation benefits within a benefit year.  Extended benefits may accrue for an additional 26 weeks if unemployment results from foreign competition or if a claimant lives in an area of unemployment.  Extended benefits may also be given for participation in an approved training program or school.

KWIK-NOTE: Even though the federal agency (you) may lose the state unemployment compensation case, that proceeding cannot be a basis to compel the federal agency to rehire the terminated employee. 
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