Chapter 23, People Problems

Section 23-19 Powers of Attorney

Page 1


Powers of Attorney


Updated by Lt. Col. Grant V. Berggren and MSgt Timothy Johnson, January 2004

AUTHORITY: 10 U.S.C. 1044; DoDD 1350.4, Legal Assistance Matters (28 Apr 01); AFPD 51-5, Military Legal Affairs (27 Sep 93); AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs (27 Oct 03); applicable state law 

INTRODUCTION

Due to the potential for deployment, military members should consider preparation of a power of attorney to provide for the care and protection of their property during their absence.  Further, to avoid the cost and stress of a legal guardianship proceeding in the event of incapacity, members should consider preparing a power of attorney to provide for the maintenance of their property and/or to express their health care decisions and instructions.

DEFINITION 

A power of attorney is a legal document by which a person, who is called the principal, donor or grantor, gives someone else, who is called the attorney-in-fact or agent, the authority to act as the first person’s agent or attorney. The attorney-in-fact can then conduct business on behalf of the grantor in the grantor’s absence and/or incapacity. The transactions of the attorney-in-fact are binding upon the grantor as though the grantor had personally conducted the transaction. 

REQUIREMENTS AND USES 

In order to be effective, Powers of attorney are must be in writing, signed by the grantor, and notarized or witnessed. The original power of attorney document must physically be given to the attorney-in-fact to use as necessary. Powers of attorney are revocable, by a writing signed by the grantor and notarized, which states the power of attorney is revoked, by physically destroying the original power of attorney, or automatically upon the death of the grantor. Powers of attorney have no effect after the death of the grantor. 

A general power of attorney gives the attorney-in-fact the right to conduct practically any type of transaction the grantor could do personally, including selling property or obtaining and using credit. Unit legal offices often use the AF Form 165 (General Power of Attorney) for this purpose.  However, when using this form, Air Force practice is to limit the effective period of this document to one year.

A special or limited power of attorney gives the attorney-in-fact the right to act on the grantor’s behalf for a specific transaction, such as shipping household goods or leasing a house.  Unit legal offices often use the AF Form 831 (Special Power of Attorney) for this purpose.  The effectiveness of this document may also be limited to a specific time frame, generally not more than one year.

Durable powers of attorney for property and finances have gained popularity in recent years and many states have passed legislation authorizing this specific type of power of attorney. The basic concept is that an individual can appoint someone to act as power of attorney over his or her property and finances that will be effective through the disability or incapacity of the principal.  A springing durable power of attorney “springs” into effect upon the disability or incapacity of the maker. Durable powers of attorney may also, depending on state law, become effective immediately and remain in effect even if the grantor of the power of attorney subsequently becomes disabled or incapacitated. State laws should be reviewed to see if this type of power of attorney has been authorized in your state. 

Health care powers of attorney have also become popular and most states have statutes concerning this type of power of attorney.  The importance of this document is that an individual can appoint an agent or surrogate to make health care decisions for the principal in the event they become incapacitated.  Again, state laws should be reviewed to see if this type of power of attorney has been authorized in your state.  Health care powers of attorney and Living Wills (discussed as a separate topic in this Deskbook) are often referred to as Advance Medical Directives.

Personnel should be informed about powers of attorney and the uses and consequences of granting one to someone through the base Preventive Law Program and Legal Assistance Program. No power of attorney forms should be distributed in blank. All powers of attorney should be signed only after the member has had the advice of an attorney. 

There is no legal or military requirement that military personnel execute a power of attorney. A power of attorney should not be signed until the member has discussed the need for one and consequences of signing one with a legal assistance officer or a civilian attorney. However, if one is needed, signing it will help relieve the deployed or mobilized member from any emotional burden attached to the inability to tend to affairs at home which could impede the performance of military duties. 

SIGN NOW, USE LATER 

Rather than wait to sign a power of attorney after the member is mobilized or on the eve of a deployment, many Commanders, in consultation with their Judge Advocate, encourage their members to sign powers of attorney now, but with language in them stating the power of attorney is to take effect only upon the member’s mobilization or deployment, is to expire at the conclusion of the mobilization or deployment, and that mobilization or deployment orders must be attached to the power of attorney for it to be effective. An alternative would be for members to have a completed power of attorney, except for signature and notarization, in a mobility folder, which could be executed upon mobilization. 

Members on mobility should be given a form to be put in their mobility folder that states whether they have or have not, signed or waived a power of attorney and a Will. A “not signed” entry should be converted to either a “signed” or “waived” entry, as “not signed” can be construed as no decision by the member. In this way, you will know that the member has been advised of these documents. 

WHICH FORMS SHOULD BE USED 

Many units have found that the Air Force General and Special Power of Attorney forms, while containing good samples of clauses to consider, are not accepted by local banks or other individuals in their State. This is because in  civilian institutions, people are  not familiar with the military forms, accepting only  the forms they are used to seeing every day. Additionally, Air Force forms may not contain language required by that  particular state. Therefore, your Judge Advocate may opt to use a statutory power of attorney, crafted to comply with state requirements, and revised to include clauses form the the Air Force DL Wills software program. also provides health care and durable (financial) powers of attorney consistent with AFI 51-504 and which includes the required 1044 U.S.C. preambles.

Practical Tip: Use the civilian power of attorney forms prevalent in your state which your Judge Advocate may have or should be able to obtain from a local title insurance company or financial institution (for finances and property) and hospital (for health care) usually for free.  Some states have a designated government office that provides statutory prescribed forms for no cost.  Since your members come from or have business interests in many states besides where your unit is, they may need powers of attorney in prevalent use in many different states. A local title company which is affiliated with a national title company or similar financial institution (for finances and property) and hospital (for health care) are excellent sources to obtain at least one power of attorney form used in each state. This way you will be able to help your members to sign a power of attorney acceptable in any state.

CONCLUSION 

This topic has been written in a briefing format and may need to be supplemented by applicable state law. It should be part of the unit’s programs listed in the Related Topics below. 

KWIK-NOTE: Powers of attorney are available through the base Legal Assistance Program to eligible personnel. Powers of attorney should be signed now but should be stated to take effect upon mobilization and/or incapacity and should only be signed after consultation with a Judge Advocate. 
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