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Civilian Employee Discipline


Updated by Maj Rodney Williams, January 2004
AUTHORITY: 32 U.S.C. § 709; Technician Personnel Regulation (TPR) 700 and 752; Federal Personnel Manual 771, Subchapter 3 (for reference only); applicable state regulations; local collective bargaining agreements.

INTRODUCTION

Commanders and supervisors must ensure that the work environment is disciplined and constructive in order to accomplish the mission.  To achieve the proper environment, Air National Guard commanders must understand the civilian employee discipline system that applies to federal technicians. As your unit may also employ state employees, you will also need to understand the procedures applicable to them. However, this topic will focus only on federal technicians. 

AUTHORITY

The National Guard Technician Act, 32 U.S.C. § 709, provides that the Adjutant General employs and administers federal technicians.  Thus, the Adjutant General is the final authority for the agency on adverse and disciplinary actions. An adverse action is a removal, suspension, furlough for 30 days or less, or reduction in grade or pay. Adverse actions may be for disciplinary reasons or non-disciplinary reasons. A disciplinary action is an action taken by management to correct an employee's delinquency or misconduct. Disciplinary actions include oral admonishments, reprimands, suspensions, removals, and reductions in pay or grade.

Disciplinary actions should be taken promptly, equitably, and only when necessary. Disciplinary or adverse action must not be taken against employees based upon their marital status, political affiliation, race, color, religion, sex, national origin, age, or disability. 

REQUIREMENTS FOR DISCIPLINARY ACTIONS

A disciplinary action may be taken only if such action promotes the efficiency of the service.  You must be prepared to support the disciplinary action by a preponderance of the evidence, if the matter goes to a hearing as discussed below. The following elements must be supportable:

1. The reason for the action taken, i.e., that the alleged misconduct occurred;

2. A connection between the misconduct or adverse action and the employee's job, i.e., that the action will in fact promote the efficiency of the service; and

3.  That the penalty imposed is appropriate to the offense. (Appendix A-5, TPR 752, provides guidelines).

Progressive discipline is the general rule.  That is, supervisors should move through the disciplinary options starting with the lowest appropriate sanction.

SUGGESTED PROCEDURES

The following are suggested procedures to follow. However, before you use them, you should ensure that these procedures do not violate, and are consistent with your local collective bargaining agreement.

Step 1: PREPARE AND SERVE PROPOSED NOTICE OF ACTION AND RESPONSE

1. Gather the facts.

2. Interview the employee, if necessary.  (See below concerning Weingarten rights).

3. Consult with your Human Resources Officer (HRO) and SJA to consider options and determine what action is appropriate.

4. With guidance from your HRO and SJA, the Proposing Official (normally the first or second level supervisor) should prepare a Notice of Proposed Action. This Notice must, at a minimum, inform the employee of the following:

a. Notice of the precise action being proposed, i.e., suspension, removal, etc.;

b. The reason for the action (keep it simple and straight forward);

c. Notice of the employee's right to review the material or evidence relied upon to support the reason for the action;

d. The date when the proposed action will take place;

e. The right to respond orally, in writing, or both, and to furnish documentary evidence;

f. The amount of official time allowed for preparation of a response; and

g. The right to representation (union representative, private attorney, or other person).

Note about representation: The union has a right to have a representative present at any investigative examination of a bargaining unit employee if the employee believes  discipline will result and the employee requests union representation.  NLRB v. Weingarten , 420 U.S. 251 (1975)

Step 2:  RECEIVE RESPONSE FROM TECHNICIAN

Once the employee has been given notice of the proposed action, he or she must be given a reasonable amount of time, but not less than seven days, to answer orally and in writing and to present affidavits and other documentary evidence in support of the reply. The employee’s answer must be considered in arriving at a decision.  

Step 3:
NOTICE OF DECISION

After the employee responds, a person called the "Deciding Official" will review both the Notice Letter and the employee's response. The Deciding Official is normally the next level supervisor above the Proposing Official, but it may in fact be the same person. Afterwards, the Deciding Official will make a final decision as to the appropriateness of the proposed action. The decision must be in writing and served on the employee. Again, the decision should be written with help from both the SJA and HRO.

In the written decision, the Deciding Official must include consideration of the appropriate Douglas factors (there are twelve) governing proper penalty selection (As is common in the law, "Douglas" factors are so-called because in a previous case involving someone named Douglas, these "factors" were formulated for the first time). These factors are:

(1) The nature and seriousness of the offense, and its relation to the em​ployee's duties, position, and responsibilities, including whether the offense was inten​tional or technical or inadvertent, or was committed maliciously or for gain, or was fre​quently repeated;

(2) The employee's job level and type of employment, including supervisory or fiduciary role, contacts with the public, and prominence of the position;

(3) The employee's past disciplinary record;

(4) The employee's past work record, including length of service, perform​ance on the job, ability to get along with fellow workers, and dependability;

(5) The effect of the offense upon the employee's ability to perform at a satis​factory level and its effect upon supervisors' confidence in the employee's ability to per​form assigned duties;

(6) Consistency of the penalty with those imposed upon other employees for the same or similar offenses;

(7) Consistency of the penalty with any applicable agency table of penalties;

(8) The notoriety of the offense or its impact upon the reputation of the agency;

(9) The clarity with which the employee was on notice of any rules which were violated in committing the offense, or has been warned about the conduct in ques​tion;

(10) The
potential for employee's rehabilitation;

(11) Mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

(12) The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others.   

See Appendix A-2 and A-5, TPR 752 for a guide to selecting an appropriate penalty.

The written decision must also inform the employee of appeal rights.

The reasons given in the notice of decision for the action taken must be the same as those stated in the notice of proposed action, since the employee’s rights to minimal due process include the right to notice of the true reasons for an action.  The employee is entitled to specific notice of the charges on which his removal is based, and the action cannot be adjudicated on the basis of charges that might have been, but were not, made. As a general rule, the deciding official is limited to considering the charges, reasons, and penalties proposed in the notice of proposed action.  If the deciding official decides that action should be taken for different reasons or that the penalty should be more severe, a new notice of proposed action should be issued.

Step 4: APPEAL

If the employee is a bargaining unit employee, the employee may either file a grievance under the negotiated grievance procedure of the local collective bargaining agreement; OR take a direct appeal to the Adjutant General; OR have the appeal heard by a hearing examiner who will make a recommendation to the Adjutant General. The Adjutant General will make a final decision on such an appeal.

If the employee is not a bargaining unit employee, the employee may take a direct appeal to the Adjutant General; OR have the appeal heard by a hearing examiner who will make a recommendation to the Adjutant General. The Adjutant General will make a final decision on such an appeal.

Hearing Examiners usually come from another state and are trained and certified by the National Guard Bureau.  Your HRO will make the administrative arrangements for a hearing.

Any employee may use Equal Employment Opportunity procedures, should the circumstances so warrant.

Failure to meet the burden of proof as outlined above (preponderance of the evidence), could result in not only having the action overturned or mitigated with the individual reinstated if the overturned action was removal, but also could result in an award of back pay and attorneys fees.

KWIK-NOTE: Because of the ultimate review of your decisions by the Adjutant General, civilian employee adverse action and disciplinary requirements and procedures must strictly be followed.

 RELATED TOPICS:






     

SECTION

Advising Suspects of Their Rights            






8-9

Alcohol Abuse                                






10-3

Civilian Misconduct on Base                  






3-7

Discrimination Complaints - Technician       





9-4

Drug Abuse                                   







10-4

Employee Interrogation                       






5-3

Evidence - Differing Standards and Burdens of Proof                                     


8-4

Investigations and Inquiries                 






16-11

Labor Relations                              







5-5

Political Activities                         







7-12

Release of Reports of Investigation in Discrimination Complaints to Management Officials
9-7

Sexual Harassment                            






9-8

Unacceptable Performance of Civilian Employees                                    


5-6

Unemployment Compensation                    






5-7

Whistleblower Protection Act                 






5-9

Air National Guard Commander’s Legal Deskbook


