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I.  INTRODUCTION


“Nothing is more harmful to the service than the neglect of discipline; for that discipline, more than numbers, gives one army superiority over another.”
  As commander of the Continental Army, George Washington recognized that no military unit could function without an effective means of preserving discipline.  These words uttered in 1759 ring no less true today.  Commanders must have the ability to ensure that service members perform their duties and follow orders, even in situations involving life and death.  The American military justice system, formulated over centuries of experience, meets this need.

Most people in the United States and abroad have glimpsed the American military justice process through fictionalized television programs such as “JAG,” or through movies such as “A Few Good Men” or “The Caine Mutiny.”  However fleeting these images have been, they have created a perception of what military justice is in the United States.  While these productions may be entertaining drama, they generally do not accurately portray the workings of the process, purpose, or importance of the military justice system and how it is inextricably linked to the national security of the United States.

We are in a time when some outside the American military are calling for fundamental changes to our system.  The academic debate that has coincided with the 50th Anniversary of the Uniform Code of Military Justice
 has been healthy and valuable.  No legal system can or should operate in a vacuum, disregarding the changing norms of society.  But make no mistake, the American military justice system is not static or outdated; it is dynamic and evolving.  It incorporates the fundamental protections offered to all United States citizens and, in many ways, exceeds them.  To appreciate the merits and importance of the military justice system fully, it is essential to understand the purpose, development, and procedures behind this specialized form of legal jurisprudence.  This article illustrates the necessity and merits of the United States military justice system.  It is intended to foster a better understanding and appreciation for the system by all who read it.

II.  WHAT IS THE MILITARY JUSTICE SYSTEM?

The preamble to the Manual for Courts-Martial (MCM) declares that the purpose of military law “is to promote justice, to assist in maintaining good order and discipline in the armed forces, to promote efficiency and effectiveness in the military establishment, and thereby to strengthen the national security of the United States.”
  The maintenance of good order and discipline is an absolutely essential function of command.  In fact, in the American military, a commander has a duty to ensure that good order and discipline is maintained throughout his or her unit.
  The military justice system is an important means to discharge this duty.

The military justice system operates separately from our federal and state criminal systems.
  Military law handles traditional crimes such as assault and larceny, as well as offenses unique to the military such as failure to obey orders and absence without leave.  With worldwide application, the military justice system applies to all offenses committed by military members.  Its central purpose is to provide commanders with the legal authority to enforce good order and discipline within their units. 

The modern military justice system is based on the United States Constitution and is implemented through a combination of federal law and executive orders.  The Constitution gives Congress the authority to “provide for the common Defence,” “to raise and support Armies,” and “to make rules for the Government and Regulation of the land and naval Forces.”
  At the same time, the Constitution designates the President as Commander in Chief of the armed forces.
  In this constitutional framework, the modern military justice system was established with a foundation resting on four authorities: the Uniform Code of Military Justice (UCMJ);
 the Manual for Courts-Martial (MCM);
 a Presidential Executive Order that includes the rules for trial by court-martial; and, the body of case law developed from the courts that review military justice cases: the service Courts of Criminal Appeals, the Court of Appeals for the Armed Forces, and the United States Supreme Court.

A.  Creation of the Uniform Code of Military Justice

On May 5, 1950, President Truman signed into law the Uniform Code of Military Justice, a remarkable piece of legislation that dramatically changed the scope and practice of military law.  Prior to the enactment of the UCMJ, military justice in the United States had remained virtually unchanged since the time of the Revolutionary War
 when the Articles of War governed the Army disciplinary system while the Navy followed the Articles of Government for the Navy.
 

World War II set the stage for the creation of today’s military justice system.  The American public, in the 1940’s, was exposed as never before to the military justice system.  During World War II, more than 16 million men and women served in the armed forces.  There were more than two million courts-martial, including 80 thousand general courts-martial.
 

Many were concerned with the almost summary disposition of cases, the lack of rights afforded to an accused, and the perceived unlawful command control over the system.  The system appeared arbitrary, with too few protections for the soldier and too much power for the commander.  Rear Admiral Robert J. White described the ground swell of criticism against military justice thusly: “The emotions suppressed during the long, tense period of global warfare were released by peace, and erupted into a tornado-like explosion of violent feelings, abusive criticism of the military, and aggressive pressures on Congress for fundamental reforms in the court-martial system.”
  Congressional leaders sought to create a new disciplinary system that provided greater protections for service members.  Ohio Congressman Charles H. Elston, Chairman of the House Armed Services Committee, expressed hope that “we will be able to write some legislation applicable to both the Army and the Navy, so that the entire system within those branches may be revised.”
  

On May 14, 1948, Secretary of Defense James Forrestal announced the creation of a committee, chaired by Harvard Law Professor Edmund Morgan, to draft the first American statute of criminal law and procedure applicable to all military personnel.  The result was the Uniform Code of Military Justice, otherwise known as the UCMJ, which President Truman signed into law on May 5, 1950.
  The Code became effective on May 31, 1951, in the midst of the Korean War.  

The UCMJ marked a distinct evolution in philosophy.  Its drafters recognized that justice and fairness were an integral component of the disciplinary process.
  Under the UCMJ, the commander retained considerable authority over his troops, but that authority was balanced with a new system of military appellate courts and expanded rights for service members.  A new federal court, the Court of Military Appeals, was created with civilian judges responsible for appellate review of the more serious military justice cases.
  The UCMJ provided an expanded role for lawyers, called judge advocates, gave increased responsibilities to the staff judge advocate to provide legal advice to commanders on military justice matters, and created the position of law officer, the precursor of the military judge, to make judicial rulings in all general courts-martial.  The UCMJ was the most far-reaching change in military law in American history, providing for the first time one criminal code applicable to all the services and a criminal justice system containing safeguards for the soldier not yet enjoyed by civilians.
  

B.  Why Do We Have a Separate System?

To appreciate the importance of the military justice system, it is necessary to first understand why a separate system of justice is needed.  Judge Robinson O. Everett, former Chief Judge of the Court of Military Appeals, described the importance of having a separate justice system for the armed forces, this way:  

[M]ilitary operations in modern war demand split second decisions - decisions that cannot be arrived at through the procedure of a debating society.  In many military situations someone individual must be in a position to make choices for a group and have his decision enforced.  For this reason, the armed services have a system of rank and of command which is designed clearly to place one person in charge when a group action must be decided upon.  Of course, for American civilians, and those of many other lands for that matter, it is difficult to acquire habits of instantaneous obedience to another person’s decisions.  Military justice provides a stimulus to cultivate such habits by posing the threat that disobedience of commands will be penalized.

The United States Supreme Court has recognized that the military is a specialized society that has developed laws and traditions of its own.
  The difference between military and civilian cultures lies with the recognition that "it is the primary business of armies and navies to fight or be ready to fight wars should the occasion arise."
  The Court observed, "An army is not a deliberative body.  It is the executive arm.  Its law is that of obedience.  No question can be left open as to the right to command in the officer, or the duty of obedience in the soldier."
  Similarly, the Court concluded, "[T]he military constitutes a specialized community governed by a separate discipline from that of the civilian."
 

Civilian law does not recognize uniquely military offenses, such as desertion, absence without leave, disobedience of orders, disrespect, or dereliction of duty.
  These types of offenses exist to ensure military members follow orders and accomplish military objectives.
  If a commander cannot rely on his subordinates to obey and execute directives and, more importantly, if the members cannot rely absolutely on each other to follow orders, the effectiveness of the fighting force will be undermined and, ultimately, our national interests will be imperiled.  No civilian parallel may be drawn to explain the need for enforcing discipline.  Civilian employers cannot legally compel their subordinates to come to work on time, much less induce them to perform a task resulting in substantial likelihood of death.  Discipline for the sake of good order is not an objective of our civilian society, but is a necessary requirement of our military justice system.
 

The Uniform Code of Military Justice provides a very effective means of not only handling military offenses, but also ensuring the process is widely available.  This is advantageous in that United States military members are stationed all over the world.
  The civilian justice system is not generally designed to be used outside the geographical boundaries of the United States.
  The military justice system, on the other hand, goes wherever the troops go–to provide uniform treatment regardless of locale or circumstances.
  While military members are frequently subjected to the criminal jurisdiction of host nations, most cases are tried in accordance with international agreements and treaties reflecting the American system’s application.  If the military justice system did not exist, our military members would have their cases tried in foreign courts and be imprisoned in foreign jails.
  

Finally, the military justice system is designed to fairly adjudicate criminal cases efficiently.
  This is particularly important in a deployed or contingency situation when a commander must expeditiously deal with misconduct to prevent degradation of the unit’s effectiveness and cohesion.  Delaying disciplinary action will invariably prejudice good order.  As Judge Everett cogently points out, “justice delayed is justice defeated.  …In military life, where to maintain discipline, the unpleasant consequences of offenses must be quick, certain and vivid--not something vague in the remote future.”
 

C.  The Military Justice System

To some, “military justice is to justice as military music is to music!”
  Detractors contend that our system is antiquated and in need of dramatic change.
  The reality is that over the past 50 years, the military justice system has evolved into an even more fair and effective system.  The UCMJ represents a masterful piece of legislation that balances the need for good order and discipline with the constitutional rights afforded to all United States citizens.  Commanders are the foundation of the American military - people who make tough decisions and ensure success.  Discipline begins and ends with commander involvement.  The following discussion explains the authority and responsibilities commanders and others exercise in the military justice system.  

D.  A Commander’s Role

Central to the military justice system is a commander’s authority and discretion to control discipline within his or her unit.
  A commander’s wisdom and unshakable resolution ensures standards expected of every military member are met by all.  Marshal Maurice de Saxe, one of the greatest French generals of the 18th century, stated, “After the organization of troops, military discipline is the first matter that presents itself.  It is the soul of armies.  If it is not established with wisdom and maintained with unshakable resolution you will have no soldiers.”
  Commanders at all levels are involved with every part of the military justice system to include: directing preliminary investigations into misconduct, evaluating the results of the investigation, disposing of cases, preferral and referral of charges, selecting panel members, and taking final action after the court-martial is concluded.

E.  Disciplinary Tools

Although courts-martial are the most well known disciplinary option in the military justice system, commanders have a wide range of options to handle disciplinary problems without resorting to trial.  A commander may choose to impose administrative sanctions or nonjudicial punishment.  In deciding which disciplinary tool to employ, a commander considers more than just the nature of the misconduct; he also evaluates the suspect’s record and weighs it against the impact of the misconduct to good order and discipline.  The commander is trusted to use his best judgment so that the “punishment fits the crime.”

1.  Administrative Actions

The vast majority of disciplinary problems are minor in nature and do not require a more formal action.  Commanders have several options to quickly correct these acts of minor misconduct.  Short of punitive action, an Air Force commander may choose from a wide range of responses including, by order of seriousness, counselings, admonishments, and reprimands (each may be oral or written).
  Those actions can be taken separately or in conjunction with, or may produce, collateral administrative consequences such as discharge from the service, demotion (enlisted members only), delay in promotion or removal from a promotion list, cancellation of an assignment, or establishment of an unfavorable information file.  This assortment of options allows commanders to swiftly and efficiently deal with disciplinary infractions.
2.  Nonjudicial Punishment

To give commanders more flexibility in handling minor offenses, Congress has vested commanders with the authority to impose nonjudicial punishment (NJP) under Article 15, UCMJ.
  NJP is commonly referred to as an “Article 15” (or “mast” in the Navy and “office hours” in the Marine Corps).  Nonjudicial punishment serves as a middle ground in the military justice process.  It provides sanctions less onerous than a court-martial, yet more severe than nonpunitive measures.
  By definition, an Article 15 is not judicial–it is not a trial and does not result in a federal conviction.
  In fact, acceptance of the NJP is not even an admission of guilt.
  Even so, a member who is offered an Article 15 has the right to consult counsel prior to accepting the nonjudicial punishment.
  The military member may present evidence of his innocence or mitigating facts surrounding the alleged misconduct.  After considering the matters presented by the accused, the commander will determine whether the member committed the offense.  If the commander makes that determination, he then imposes an appropriate punishment.
  

NJP is an indispensable tool used to maintain good order and discipline while also promoting positive behavior changes in the member without the stigma of a court-martial conviction.
  Punishments may include reduction in rank for enlisted members, forfeiture of pay, restriction to base, extra duties, for enlisted members correctional custody, and reprimand.  While NJP is a powerful means for a commander to respond to minor offenses, the commander’s authority is not unlimited.
  Under specific circumstances,
 the service member has the right to refuse the Article 15 and demand to be tried by a court-martial to have “their day in court.”
  Clearly, this flexibility allows a commander to tailor a disciplinary response based on the seriousness of the misconduct and its impact on good order.  The service member benefits because the commander can deal with small problems quickly without having to resort to the sanctions that may result from a court-martial.

III.  FEATURES OF THE SYSTEM

A.  Pretrial Investigations, Pretrial Confinement & Preferral of Charges

1.  Pretrial Investigations

After receiving information that a member may have engaged in misconduct, the service member’s commander will ensure a preliminary inquiry is completed.  Exculpatory evidence as well as inculpatory evidence is sought.
  In more serious cases, the commander may seek the assistance of Security Forces or an other investigative office―for the Air Force, the Air Force Office of Special Investigations (AFOSI).  Once an investigation is completed, the immediate commander will receive the report and decide upon an appropriate course of action.

2.  Pretrial Confinement

A commander is concerned not only with the well being of the member suspected of misconduct, but with overall community safety.  If a commander determines that a service member suspected of a crime is a flight risk or may commit further misconduct, the commander may limit the accused’s freedom before trial.  Conditions on liberty,
 restriction in lieu of arrest,
 and pretrial confinement
 are among these options.  Commanders must make a careful assessment to determine whether some form of restraint short of confinement is more appropriate than confinement (e.g., restriction to the base).
  

If a commander places an individual into pretrial confinement, the accused’s rights are protected through an extensive review process.
  A pretrial confinement reviewing officer will determine whether sufficient grounds exist to continue confinement.
  The accused is represented by counsel and may argue that confinement is not warranted.
  The reviewing officer is completely independent and his or her determination
 to release a confinee generally will be binding upon the commander.
  Once confinement is ordered, it may be terminated only by the accused’s commander, the detailed military judge, or an individual officially charged with reviewing the commander’s decision to impose the confinement.
  Additionally, failure to properly conduct a pretrial confinement hearing will entitle the accused to receive credit against any court-martial sentence that is approved.
 

3.  Preferral of Charges

As stated above, commanders have a number of disciplinary tools available to them based upon the nature of the particular circumstances.  The Manual for Courts-Martial requires resolution of the case at the lowest disciplinary level consistent with the seriousness of the offense.
  If the accused’s immediate commander believes action by court-martial is warranted, the next step is preferring charges against the military member.
  The commander has broad discretion in deciding what charges to prefer.  He may prefer both minor and major offenses together.  He should prefer all known charges at the same time.
  A commander acts as the accuser when preferring charges,
 although anyone subject to the UCMJ may serve as an accuser.
  The accuser signs under oath and must have personal knowledge of or have investigated the matters set forth in the charges.

B.  Convening Authorities

The authority to convene courts-martial is incident to command at certain designated command levels.  After preferral of charges, the evidence is forwarded to a commander authorized to convene courts-martial.  Convening authorities are senior commanders, usually colonels or general officers within the military establishment.  To be a convening authority, commanders must have demonstrated moral character, intelligence, military bearing, and successful management skills.  Most have served for years, dedicating their lives to a military career.  Their presence ensures the system works fairly and efficiently. 

After reviewing the charges and evidence, the convening authority has a number of options.  These options include:  dismissing the charges, referring the charges to a court-martial, returning the charges to the immediate commander for a lesser disposition, forwarding the charges with his recommendations to a higher convening authority, or directing that further investigation take place.
  The convening authority’s military justice responsibility cannot be delegated to any other officer.
 

Referring charges to court-martial is a straightforward process. Following preferral of charges, the convening authority appoints the court members and refers the case to them for adjudication.
  Court members are selected by their age, education, training, experience, length of service, and judicial temperament.
  They must be independent and unbiased.  Even though the convening authority convenes the court-martial, the law prohibits him from attempting to improperly influence or affect the outcome.
  

To protect the integrity of the system, military judges are also prohibited from certain actions.  To combat the danger of unlawful command influence permeating the court-martial, the Court of Appeals for the Armed Forces has made it clear that even the possibility of unlawful influence will constitute grounds for overturning a conviction.
  The court acknowledged Congress’s intent that "no judge will participate in the adjudication of a case if he is not “neutral and detached.”
  Any relationship that casts suspicion on whether a military judge is fair or impartial provides a basis for an accused to seek his disqualification.
 

The convening authority has many ancillary powers in convening a court-martial.  Included among these responsibilities is the convening authority’s power to enter into a pretrial agreement with an accused.
  The convening authority is also responsible for production of expert witnesses.
  When necessary, the general court-martial convening authority has the power to grant a military witness immunity.
  Following a court-martial, the convening authority has further discretion in ordering a rehearing or retrial.
  No rehearing or retrial may take place if the member is acquitted.

If the court-martial finds an accused guilty, once sentencing is completed, the case is returned to the convening authority for final action.
  The convening authority may approve or disapprove the court’s findings of guilt or grant clemency by suspending or disapproving a portion of the accused’s sentence.  This oversight gives a military accused an additional opportunity to argue that the court’s findings should be dismissed and/or a reduction in sentence is warranted.
  The convening authority may not change a finding of not guilty or increase a punishment.  It is not unusual for a convening authority to make changes to the final action which are beneficial to the accused.  This right to clemency is unique to the military justice system.

C.  Courts-Martial

Apart from popular movies or television programs, the term “court-martial” may conjure up the 1926 court-martial of General Billy Mitchell,
 or the case of Lieutenant William Calley.
  Court-martial is the most serious judicial process a commander has at his disposal for handling misconduct.  In keeping with the flexibility of the military justice system as a whole, there are three distinct levels of court-martial:  the summary court-martial, the special court-martial, and the general court-martial.  

1.  Summary Court-Martial

A summary court-martial is the lowest forum for trial.  It is designed to dispose of offenses that merit more than nonjudicial punishment but are not appropriate for a special or general court-martial.  Only enlisted members who consent may be tried in this forum.
  A single officer presides over the hearing, renders the verdict, and if the accused is found guilty, imposes a sentence.
  While the UCMJ does not per se guarantee an accused representation by a defense counsel in summary courts-martial, current Air Force practice is to provide counsel to the accused.
  

The procedure for summary courts-martial generally follows the same procedural course of a general or special court-martial.  The summary court-martial convening authority refers the charges to court.
  The accused has the right to cross-examine witnesses, present evidence and require the Government prove guilt beyond a reasonable doubt.  The summary court-martial does not apply all of the Constitutional and procedural protections of a special or general court-martial.  This is one of the reasons why the accused must consent to the forum and why the range of punishment in a summary court-martial is significantly limited.

2. Special Court-martial

This proceeding is an intermediate level of trial and must by convened by a commander empowered as a special court-martial convening authority.
  A special court-martial is composed of at least three members and a military judge.
  The accused may be tried by members or, by his request, military judge alone.  In this forum, there is both a trial counsel representing the interests of the government and a defense counsel representing the accused.
  The government may try an officer or enlisted accused for any noncapital offense in this forum.
 

A special court-martial is very similar to a civilian criminal trial in that counsel may make opening statements, examine and cross-examine witnesses, present evidence, and make final arguments as counsel do in civilian trials.  The military counsel appears in uniform, but the military judge may wear the traditional judicial robe.
  A court reporter transcribes the proceeding.  The military rules of evidence and rules for court-martial procedure govern special and general court-martial proceedings.  The proceedings are open to the public, but are held outside the presence of the members.
  Formal arraignment and contested motions are also held outside the presence of the members in these so-called "Article 39(a) sessions."
  The government counsel has the burden to prove the elements of the crime(s) “beyond a reasonable doubt.”

Although the degree of punishment is greater than at a summary court-martial, it is still limited.  The maximum punishment that may be adjudged in special courts-martial includes a bad conduct discharge, a maximum of one year confinement, forfeiture of two-thirds pay for twelve months and a reprimand.
  The forum limitations apply regardless of the number of offenses or the maximum punishment authorized for the offenses for which the accused is found guilty.

3.  General Court-Martial

This forum is reserved for the most serious offenses and is indistinguishable from the special court-martial except for composition and maximum punishment.  General courts-martial are composed of at least five members with a military judge presiding.
  If an accused chooses, in a noncapital case, he may be tried by a military judge alone.  This forum may impose the maximum lawful punishment for any offense, including death.

Before charges may be referred to a general court-martial, Article 32, UCMJ, requires a formal investigation into the evidence and charges.
  The Article 32 investigation is the military’s counterpart to the civilian grand jury.
  Both are designed to avoid referring baseless charges to trial.  The investigating officer (IO) inquires into the truth of the matters set forth in the charges, considers the form of the charges, and recommends disposition of the case in the interest of justice and discipline.
  The IO is a commissioned officer.
  He is independent (by law) from both the government and the defense.
  Any attempt by the convening authority or the government to influence the IO’s decision may itself constitute an offense under the UCMJ.
  Typically, an Article 32 investigation is open to the public.
  During the hearing itself, the accused is entitled to be present with counsel.
  An accused may also elect to testify and may present witnesses and offer evidence for the IO’s consideration.
  The investigation is designed to give the accused a preliminary opportunity to hear the evidence against him.  The accused has an opportunity to persuade the convening authority that the charges are baseless or that the case should be referred to a lesser forum.
 

D.  Court Participants

1.  Legal Counsel

The typical court-martial contains at least one detailed prosecutor, also called the trial counsel, and one detailed defense counsel.  The trial counsel is charged with prosecuting the criminal case on behalf of the United States
 and the defense counsel represents the accused active duty member.  For a general court-martial, both trial and defense counsel are certified as competent to act as counsel under Article 27(b), UCMJ, by The Judge Advocate General.
  To be certified, the attorneys must be members of the federal bar or the highest court of any state. 

Trial practice is governed by the Rules for Courts-Martial and Military Rules of Evidence, both of which are contained in the Manual for Courts-Martial (MCM).  Among these rules are the provisions on discovery.  The MCM gives both the government counsel and the defense counsel “equal access” to evidence.
  The MCM specifically provides both will have an adequate opportunity to prepare the case and both will have equal opportunity to talk to the witnesses and examine the evidence.
  Neither counsel should impede or frustrate the good faith efforts of opposing counsel in obtaining information.  The MCM sets forth broad discovery rights for the defense, and the Military Rules of Evidence mandate disclosure of certain evidence by the prosecution to the defense in advance of trial and vice versa.
  

In the military system, the trial counsel is charged with the responsibility to obtain witnesses for both the government and the defense.  The witness’s testimony must be relevant and necessary.
  To request defense witnesses, the defense counsel or accused must submit a request to the trial counsel requesting their presence.  This request must include a synopsis of expected testimony sufficient to meet the standard of relevance and necessity.  If the testimony meets this standard, the government is obligated to pay the costs of producing the witnesses.  This obligation includes production of expert witnesses who charge fees for their service.
  

2.  Defense counsel

A suspect may seek the advice and assistance of defense counsel.
  An Air Force member, regardless of rank or income status, may be represented by an Air Force Area Defense Counsel (ADC), without cost, at any stage of the process (including, as discussed below, post-trial appeals).  ADCs are officers who are entirely independent of an installation’s chain of command.
  The ADCs counsel and assist members facing investigation and adverse disciplinary actions.
  A military member may choose to be represented by the ADC, may hire civilian counsel at his or her own expense, or may be represented by both the ADC and the civilian counsel.  

Every ADC has served at a base legal office before assignment to the defense counsel position and often has extensive military justice experience.  The Judge Advocate General of the Air Force personally appoints the attorney to this position.  This selection and appointment is made only after a thorough review of the attorney’s qualifications.  Additionally, after selection, all ADCs are enrolled in on-going legal education and training programs to further increase the level of their trial skills.  The creation of the ADC program has been a two-fold success: one being the continued zealous advocacy on the part of military members who are accused of misconduct; the other being the continued preservation of justice.  

3.  Circuit Counsel

In addition to local trial and defense counsel, the Air Force employs senior litigation specialists.  These attorneys, both trial and defense counsel, are located in five regional offices and travel throughout their respective circuits representing the government and accused members in complex cases.  The Judge Advocate General selects attorneys to be circuit counsel based on their trial experience and litigation skill.  In addition to this representation, circuit counsel also provide legal training at annual conferences for local trial and defense counsel.

4.  The Accused

Military members do not forfeit their constitutional rights once they join the military.
  Like all American citizens, service members enjoy the fundamental protections of our Constitution.  For example, every military member has the right to be protected against unreasonable searches and seizures,
 to be protected against compelled self-incrimination,
 to be permitted discovery of evidence,
 and to have legal counsel in all special and general courts-martial.
  The Military Rules of Evidence protect these rights by prohibiting the Government from using evidence that was obtained by or derived from unlawful interrogations and illegal search and seizures.

While service members enjoy most of the same protections afforded all citizens, the unique demands of the military services require a balancing act between military necessity and personal liberties.  The Supreme Court has examined these competing interests and has consistently held that military personnel can be subjected to duties and restrictions that ordinarily would be impermissible in civilian life.  In Parker v. Levy,
 the Court stated that: 

[In the armed forces] some restrictions exist for reasons that have no counterpart in the civilian community.  Disrespectful and contemptuous speech, even advocacy of violent change, is tolerable in the civilian community, for it does not directly affect the capacity of the Government to discharge its responsibilities unless it both is directed to inciting imminent lawless action and is likely to produce such action.  In military life, however, other considerations must be weighed.  The armed forces depend on a command structure that at times must commit men to combat, not only hazarding their lives but ultimately involving the security of the Nation itself.  Speech that is protected in the civil population may nonetheless undermine the effectiveness of response to command.  If it does, it is constitutionally unprotected.
 

 
However, the power of an armed service over its members is not unlimited.  Military courts have consistently ruled that orders and directives that only tangentially further a military objective, are excessively broad in scope, are arbitrary and capricious, or needlessly abridge a personal right are subject to close scrutiny and may be invalid and unenforceable.
  The courts have made it clear that while the needs of the military must be considered, service members are still afforded constitutional protections.


From the very beginning of an inquiry or investigation into suspected misconduct, a military suspect has greater rights against self-incrimination than a civilian suspected of the very same offense.
  Under Article 31 of the UCMJ, a military member suspected of an offense must be read his or her rights before questioning―merely because he or she is a suspect.
  The member has the right to ask for an attorney and can choose not to make a statement to investigators.  These rights are binding on both commanders and military police.
 

5.  Court-Martial Panels

Article 25, UCMJ, strictly governs the selection of court-martial panel members.  Unlike the civilian system, which depends on the availability of jurors, the military justice system operates on a “best qualified” basis.  The convening authority selects those individuals he or she believes to be best qualified for court-martial duty by reason of age, education, training, experience, length of service, and judicial temperament.
  The court-martial panel will be comprised of officers unless the accused requests 1/3 of the panel be enlisted members.
  Court-martial panels typically consist of members who have at least a high school degree.
  Many members have bachelors, graduate, and post-graduate degrees. 

Two competing interests exist in the court-martial selection process: to identify and select a panel of court-martial members that are competent, fair, and impartial, while at the same time not unduly restricting the conduct of the military mission or national security.
  The current system of selection is sufficiently flexible to be applied in all military units, locations, operational conditions, and across all armed forces.
  In addition to system flexibility, the commander is in the best position to determine whether an individual is needed for operational matters or is available to sit on a court-martial panel.
  Adequate safeguards exist in the military justice system to ensure selection of fair and impartial court-martial panels.
  These safeguards include the questioning, referred to as voir dire, of the panel members by the judge and counsel regarding their fitness to sit on the panel.  Both government and defense counsel may peremptorily challenge a panel member or may request any panel member be excused for cause anytime during the trial.
  Following challenges, the remaining members sit as the court-martial panel.
  

Military panels are beneficial to the accused due to their understanding of the military environment.  Military members share common experiences within the military community.  This familiarity provides the members with an insight into the accused’s actions and a level of appreciation for the circumstances under which the accused lives and works.
  Article 37, UCMJ, ensures a court-martial member is free from improper influence in his or her decision-making.

After presentation of evidence, trial and defense counsel make final arguments, and the members are excused to deliberate.  The members vote by secret written ballot.
  The military system generally convicts or acquits by 2/3 vote of the members.
  If the accused is not convicted on the charged offense or lesser included offenses, he or she is automatically acquitted.  The concern of the civilian “hung jury,” where unanimous vote is necessary for conviction, does not exist under the military justice system.  Hung juries produce no firm outcome, leaving the civilian accused under a cloud of doubt and leaving prosecutors to decide whether to retry the case.

6.  Military Judges

Experienced, professional judges preside over all trials in the United States, and the military is no different.
  In the Air Force, military trial judges are appointed by The Judge Advocate General and are organized in five geographic judicial circuits.  A military judge’s only duty is to preside over courts-martial (and, on occasion, certain administrative proceedings).
  Like military defense counsel and circuit trial counsel, trial judges report through a separate, legal chain of command.  Court-martial convening authorities are not responsible for appointing an individual judge to a particular case, nor do they write or indorse a judge’s annual performance report.
 

Military judges base their rulings in part on constitutional provisions, common law, Rules for Courts-Martial, and Military Rules of Evidence.  These rules and procedures ensure an accused’s rights are maintained throughout the trial.  In 1980, the Manual for Courts-Martial was amended to include new Military Rules of Evidence (MREs).
  These rules are unique to military practice in their terminology and specialized use in military practice.  Applicable to all courts-martial, the MREs are for the most part based upon the Federal Rules of Evidence.
  As the federal rules change, they are incorporated into the MREs unless the President takes action to the contrary.
  These rules also apply to all Article 39(a) sessions, fact finding proceedings ordered on review, proceedings in revision, and contempt proceedings.
  

E.  Review of Courts-Martial

1.  Clemency

As discussed before, if an accused is convicted of an offense, the military system offers the accused an unparalleled opportunity for clemency.  Before a convening authority approves a court-martial result, the accused and counsel may submit matters challenging the outcome of the trial and/or requesting clemency as to sentence.
  The convening authority may, for any reason, disapprove any or all of the findings and suspend or reduce the sentence.
  He may not change an acquittal or increase a sentence.

2.  The Appeal

The military system offers the accused extraordinary access to the appeals process.  All courts-martial receive a post-trial review.  Every trial that results in a sentence that includes a punitive discharge or confinement for a year or more is automatically appealed to the first level of appellate military court, the service Courts of Criminal Appeals.
  An Air Force accused is entitled to representation free of charge by a judge advocate assigned to the Appellate Defense Division in Washington, D.C.  Like at the trial level, an accused may also hire a civilian lawyer at his or her own expense to operate alongside the military counsel.  The case may be reviewed further by the highest court in the military system, the Court of Appeals for the Armed Forces.  This court is constituted under Article I of the Constitution.  It is comprised of five civilian judges appointed for 15-year terms.
  Military accused may also petition the United States Supreme Court to review their cases.
  This system of appellate courts provides significant oversight of the court-martial process, ensuring procedural and substantive fairness.  In order to appeal a criminal conviction, a defendant must have a transcript of the trial court proceeding.  In the military system, a record is prepared in every case and provided to the accused free of charge.

3.  “De novo” Review

Congress has granted the service Courts of Criminal Appeals the authority to review the findings of courts-martial “de novo,” that is, anew or for a second time.
  Such authority permits the Air Force Court of Criminal Appeals to determine, based on the facts in the record, that the evidence was not sufficient to convict the accused.  They may even overturn the results of the court-martial on their own volition.  This safeguard further ensures that an accused service member receives a fair and impartial trial.

IV.  CONCLUSION:  A “Justice” Based System

The American Military Justice system is founded in the concept that world-wide deployment of large numbers of military personnel requires a flexible, separate jurisprudence capable of operating in times of peace and conflict.
  Fortunately, as American troops continue serving the world over, a comprehensive system of justice that balances the rights of the accused with the necessity of military operations travels with them.  It is vital that the military justice system is understood, not only by American society, but by our allies as well.  Despite attempts to portray the military justice system as being out of touch with modern legal thought, the system has withstood the test of time, both in terms of constitutional challenges and practical application.  For the last 50 years, the military justice system has served the United States well and will continue to do so into the future.
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� Rostker v. Goldberg, 453 U.S. 57 (1981).  Congress is not free to disregard the Constitution when it acts in the area of military affairs.  In that area, as any other, Congress remains subject to the limitations of the Due Process Clause, but the tests and limitations to be applied may differ because of the military context.  See also Courtney v. Williams, 1 M.J. 267, 270 (CMA 1976).


� United States v. Ezell, 6 M.J. 307 (CMA 1979).  The protections of the Fourth Amendment and, indeed, the entire Bill of Rights, are applicable to the men and women serving in the military services of the United States unless expressly or by necessary implication they are made inapplicable.


� United States v. Bubonics, 45 M.J. 93 (CAAF 1996).  If, instead, the maker's will was overborne and his capacity for self-determination was critically impaired, use of his confession would offend due process.  The burden in this regard is on the Government, as the proponent of admission of the evidence, to prove by a preponderance of the evidence that the confession was voluntary.


� R.C.M. 703; United States v. Morris, 52 M.J. 193 (CAAF 1999).


� Art. 27, UCMJ; R.C.M. 401(b).


� See generally M.R.E. 301 - 321.


� 417 U.S. 733 (1974).


� Id., at 758. 


� United States v. Green, 22 MJ 711 (ACMR 1986).  In United States v. Martin, 5 CMR 102 (1952), the Court of Military Appeals set forth the seminal test for assessing the legality of an order or regulation: All activities which are reasonably necessary to safeguard and protect the morale, discipline and usefulness of the members of a command and are directly connected with the maintenance of good order in the services are subject to the control of the officers upon whom the responsibility of the command rests. 


� The Supreme Court celebrated the Miranda decision, which gave civilians the right to remain silent or ask for an attorney in 1966, fully 15 years after Congress enacted Article 31 into federal law.  M.R.E. 305; Miranda v. Arizona, 384 U.S. 439 (1966).  See Major General Jack L. Rives and Major Steven J. Ehlenbeck, Civilian Versus Military Justice In the United States:  A Comparative Analysis, A.F. L. Rev., this volume, for a comparison between the civilian and military justice systems.


� Art. 31(b), UCMJ, reads: “No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected of an offense without first informing him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he is accused or suspected and that any statement made by him may be used as evidence against him in a trial by court-martial.”


� M.R.E. 301(f).  See United States v. Jordan, 38 M.J. 346 (“Once warnings have been given, the subsequent procedure is clear. If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease.”).


� Art. 25(d)(2), UCMJ.  Members should be selected on a "best qualified" basis, examining age, education, training, experience, length of service, and judicial temperament.  However, once the defense comes forward and shows an improper jury selection, the burden is upon the government to demonstrate that no impropriety occurred.  United States v. Roland, 50 M.J. 66 (CAAF 1999).


� An enlisted accused has the absolute right to request enlisted members on his court-martial panel.  United States v. McClain, 22 M.J. 124 (CMA 1986).


� Air Force Instruction (AFI) 36-2002, Attachment 2, para. 2.1.5. (1999).  Ninety-nine percent of all…enlistments must be high school graduates or higher.


� Report on the Method of Selection of Members of the Armed Forces to Serve on Courts-Martial, DOD Joint Service Committee on Military Justice, Aug. 1999, at 8.


� Id. at 46.


� Id. at 44.


� These safeguards include Article 37, UCMJ, Mil. R. Evid. 606(b), voir dire, and remedial action by the trial and appellate courts. Id. at 46.


� R.C.M. 912(f)(2).


� Art. 41, UCMJ.


� Judge Everett used the following example to show the importance of having members with military experience:  “in a trial for dereliction of duty [for example], a court of military persons might be much better qualified by experience to understand the nature of the duties in which an accused supposedly had been derelict” than would a jury of civilians.  Everett, supra note 21 at 5.


� Art. 37, UCMJ.  Any attempts to coerce or, by lawful means, influence the action of a court-martial or any member involved are criminal. 


� R.C.M. 921(c); see also R.C.M.1006(d).


� Unanimous verdicts are not constitutionally required. Johnson v. Louisiana, 406 U.S. 356 (1972) (upholding Louisiana statute allowing conviction by three-fourths majority); Apodaca v. Oregon, 406 U.S. 404 (1972) (upholding Oregon's ten-of-twelve majority rule).  Moreover, "the right to trial by jury guaranteed by the Sixth Amendment is not applicable to trials by courts-martial or military commissions."  Whelchel v. McDonald, 340 U.S. 122 (1950). "The constitution of courts-martial, like other matters relating to their organization and administration is a matter appropriate for congressional action."  Id.  See also Mendrano v. Smith, 797 F.2d 1538, 1544 (10th Cir. 1986) ("Statements by the [Supreme] Court and the courts of appeals reflect the universal view that members of the military have no right to jury trial in court-martial proceedings.").  The same two-thirds holds for sentencing except that three-fourths are required for sentencing if the accused is to be confined for more than ten years and a unanimous vote is required for sentencing in a capital case.


� The military judge at a special or general court-martial acts as the presiding officer.  He conducts pretrial sessions at which a defendant is arraigned and pleas are entered.  He rules on all legal questions and he instructs the members on the laws and procedures to be followed in the case. R.C.M. 801(a).  When a military judge presides over a court-martial composed of panel members, the members decide guilt or innocence and, when necessary, impose sentence.  R.C.M. 921, 1006.  When a military judge sits alone, he decides those issues. Art. 16, UCMJ.  The sentence imposed by any type of court-martial does not become final until the officer who convened the court-martial approves it.  Art. 60, UCMJ. 


� Military judges are subject to the ABA Code of Judicial Conduct Canon 1 (1972), which requires them to uphold the independence and integrity of their courts.  See also TJAG Policy Letter 3, Uniform Code of Judicial Conduct for Military Trial and Appellate Judges and Uniform Regulations and Procedures Relating to Judicial Discipline (1998).


� Art. 26(c), UCMJ, states that: 


The military judge of a general court-martial shall be designated by the Judge Advocate General, or his designee, of the armed force of which the military judge is a member for detail in accordance with regulations prescribed under subsection (a).  Unless the court-martial was convened by the President or the Secretary concerned, neither the convening authority nor any member of his staff shall prepare or review any report concerning the effectiveness, fitness, or efficiency of the military judge so detailed, which relates to his performance of duty as a military judge.  


See also R.C.M. 503(b).  A commissioned officer who is certified to be qualified for duty as a military judge of a general court-martial may perform such duties only when he is assigned and directly responsible to the Judge Advocate General, or his designee, of the armed force of which the military judge is a member and may perform duties of a judicial or nonjudicial nature other than those relating to his primary duty as a military judge of a general court-martial when such duties are assigned to him by or with the approval of that Judge Advocate General or his designee.


� MCM, 1984, Part III.  See generally Lederer, The Military Rules of Evidence, Origins and Judicial Implementation, 130 Mil. L. Rev. 5 (1990).


� M.R.E. 101.  See also M.R.E. 1101.  


� M.R.E. 1102 requires any amendments to the Federal Rules of Evidence be incorporated into the Military Rules of Evidence 18 months after the effective date of such amendments unless the President takes action to the contrary.


� See Saltzburg, Schinasi & Schlueter, Military Rules of Evidence Manual (4th ed. 1997).  The rules  may be relaxed by the judge at defense request during sentencing procedures and are not applied (with the exception of privileges) to proceedings involving search authorizations or pretrial confinement hearings.


� R.C.M. 1105 allows the accused to submit to the convening authority any matters that may reasonably tend to affect the convening authority’s decision whether to disapprove any findings of guilty or to approve the sentence.


� R.C.M. 1107(b)(1) states that the action to be taken on the findings and sentence is within the sole discretion of the convening authority and is a matter of command prerogative.


� Art. 66, UCMJ.  


� 10 U.S.C.S. § 942.  The law specifically prohibits an individual who retired after 20 years of active service in the armed forces from being appointed to the court of appeals.


� Decisions of the United States Court of Appeals for the Armed Forces are subject to review by the Supreme Court by writ of certiorari as provided in section 1259 of Title 28.  See also Art. 67a, UCMJ. 


� Supra at note 156.


� David A. Schlueter, Military Criminal Justice Practice and Procedure, 3 (5th ed. 1999).
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